Professor Miroslaw Wyrzykowski

To the
Chairman of the Competition Commission

Dear Mr. Chairman,

with reference to the request to provide the motivation for my negative position on the
Commission’s setting of a deadline for the submission of candidates for the position of a judge of
the Constitutional Court I kindly present my reasoning.
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The controversy concerns a fragment of the resolution of the Competition
Commission (hereinafter "Commission”) entitled “The announcement of the
beginning of the competition for the selection of candidates for the position of a judge
of the Constitutional Court of Ukraine in respect of persons appointed by the President
of Ukraine”. The passage reads: ‘Acceptance of documents for participation in the
competition will be carried out within 30 calendar days, namely from August 25 to
September 23, 2021, inclusive'.

The wording of this part of the resolution could mean two legally important
situations. The first situation , the Commission decided that there is a vacancy in the
constitutional court for a judge appointed by the President of Ukraine and it is
necessary to hold a competition for this position. However, during the meeting we
received information that the mandate of the most senior judge appointed by the
President expires in May 2022. A fundamental question therefore arises as to whether
the Commission has a legal basis for declaring a vacancy and whether such a
declaration has the character of an official act of the Commission. In other words,
whether the Commission's authority includes determinations resulting in the opening
of a competitive process. The legal problem is that every institution must act on the
basis and within the limits of the law, and I am not aware of a provision designating
such a competence, while the provisions of the Act on the Constitutional Court that
were referred to during the session of the Commission do not, in my understanding.
include the competence of the Commission, since the Act on the Constitutional Court
does not know the institution of the Commission. The principle that competence is
not to be presumed is decisive.

The second situation, if it is assumed that the Commission has the above-mentioned
competencies, it is necessary to regulate, for example, in the Decree of the President
on the appointment of the Commission or in the law on the Constitutional Court. the
circumstances, and consequently, the timing , of the commencement of the work of
the Commission to give an opinion on the candidates for the vacant post of judge of
the Constitutional Court. If this matter is not regulated by a decision of the decision-
making body (the Commission is only an opinion-making, and therefore advisory
body), it means that the decision taken on 20 August to announce the competition has
the character of a legal precedent, by which the Commission is bound. This means.
consequently, that in order - among others - to maintain the principle of equal
treatment of identical situations, it will be necessary each time to launch a competition
for a (non-)jvacant judge's position approximately 9 months before the end of the term




of office of the judge appointed by the President (counting the time between the date
of the Commission's decision of 20 August 2021 and the nearest expiration of the term
in May 20202 ). At the same time, this means that the Commission itself has
established a rule that it will be bound by. The question arises as to whether the setting
of this rule falls within the Commission's competence. In other words, does it not
create a situation of presumed competence to regulate this matter, and possibly other
matters as well. This is all the more important because during the meeting of the
Commission arguments were presented about the closed nature of the Commission's
competences.

4. From a constitutional perspective, the necessity to justify such a long period of time
prior to giving an opinion on the candidates is likely to arise. This would be all the
more expected as the President of Ukraine has an independent power to appoint 6
Constitutional Court judges and his official act - both on proclamation (declaration)
of the expected vacancy and on appointment of a new judge - may be issued within a
reasonable time. Crucial argument is that the President is empowered in an exclusive
competence and does not require cooperation with other organs of the state.

5. The more so, as there are known situations in other countries when the selection of
Judges of the Constitutional Court "in advance" was the source of a dramatic
constitutional crisis. What is more, the European Court of Human Rights in the case
Xero Flor w Polsce sp. z 0.0. v. Poland (application no 4907/18) stated that a court
adjudicating with the participation of an improperly elected judge (replaced an
already properly elected judge, i.e. a seat was not vacant) is not a court within the
meaning of Article 6 of the European Convention on Human Rights. A judgment
issued by an improperly constituted court suffers from a legal defect: the European
Court of Human rights “ considers that the applicant company was denied its rightto a
“tribunal established by law” on account of the participation in the proceedings before
the Constitutional Court of Judge M.M., whose election was vitiated by grave
irregularities that impaired the very essence of the right at issue (para 290) The Court
therefore concludes that there has been a violation of Article 6 § 1 of the Convention
in this regard (para 291)”. This in turn gives rise to liability on the part of the state for
a judgment rendered by a court improperly constituted. This in turn gives rise to state
liability on the side of the litigant for a judgment rendered by an improperly
constituted court.

6.  Creating such a situation would fundamentally contradict the intentions expressed in
the justification of the President's decree on the appointment of the Commission.

Conclusion: 1 am of the opinion that in order to avoid the risk of undermining the
correctness of the procedure for the selection of a judge of the Constitutional Court by the
President of Ukraine, the judicial review procedure should be initiated

L. either at a statutorily defined time before the expiration of a judge's term (for
example - 3 months) or ‘

2, at the time of official determination of a vacancy in the position of a judge caused
by reasons other than the expiration of the term of office.




Having failed to obtain a convincing argumentation overruling the indicated doubts

as 1o the legal basis of the above-mentioned fragment of the resolution, | expressed a votum
separatum to this passage.

/-/ Miroslaw Wyrzykowski Y

August 23, 2021




Heodgiuitinuit nepexnao
ITpodecop MipocnaB BuxukoBchkui
["'onoB1 KOHKYPCHOT KOMICiT
[ITanoBHuH nane I om0BO,

BIIMIOBITHO /IO MPOXaHHS HAJAaTH MOTHBANII0 MOEi HETAaTHBHOI MO3HUIIIT IIIOA0
BU3HAYEHHS KOHKYPCHOIO KOMICIEIO CTPOKY MOJAHHA JOKYMEHTIB KaHAWJAaTaMU Ha
nocany cynal KoucturyuitHoro Cyny VYkpainu, 8 d100'13HO MOAAal0 CBOIi
MIPKYBaHHS.

1. JluckyciiHUM  BHJA€ThCA Takuid ad3all  TEKCTy  OTOJIOIICHHS
KOHKypcHOi1 komicii (mami «Kowmicis») npo noyaTok KoHKypey: «llpuiiManus
JOKYMEHTIB I y4yacTl Yy KOHKypcl 3AliiCHIOBaTUMETbCs BIpoaoBk 30
KaJIeHJapHUX JHIB, a came 3 25 cepnHs 1o 23 BepecHs 2021 poky BKIIOUHOY.

2; dopMyIOBaHHA 1li€1 YaCTUHU OTOJOIICHHS MOXKE O3HadyaTH Bl
IOPUIMYHO BAXJIUBI CUTYAIIIl.

[lepma curyamis - Kowmicia Bupimmia, mo y Koscrurymiiinomy Cyni €
BakaHCis cyanal, npuszHadeHoro Ilpesupentom VYkpainu, 1 HEOOXITHO TMPOBECTU
KOHKYPC Ha ILI}0 BaKaHCIIO.

OpnHak mig Yac 3acilaHHsd MU OTpUMalIM IH(OpMAII0 MpOo Te, IO MaHAAT
cyaui, mpusHaueHoro llpesuaeHToM, 3akinuyerbes y TpaBHi 2022 p. Tomy BUHHKAE
NPUHIIMIIOBE THUTaHHS MoA0 Toro, uu Mae Kowmicids mnpaBoBi MiACTaBU st
OTOJIOIIEHHSI BaKaHCIi Ta YM Ma€ TaKe OTOJIOUIEHHS XapakTep O(MIMiHOTO aKTy
Kowmicii. Inmmmu cnoamu, un mae KoMicis MOBHOBaXKCHHS 3MIHCHUTH [1i, IO
MPU3BEAYTH JI0 MOYATKYy KOHKYPCHOTO TIPOIIECy.

Opuanuna npobiiemMa monsirae B TOMy, IO KOXKHA YCTaHOBA Mae€ IiSITH Ha
OCHOBI Ta B MEXaX 3aKOHY, 1 MEH1 HEBIJJOME IOJIOKEHHS MPO BU3HAYECHHS TaKOi
komneteHIlli Komicii. [Tonoxxenns 3akony npo Koucruryniitnuit Cyn, Ha ki Oyio
nocwiaHHsa i vac 3acinanHs Kowicii, Ha MO0 AYMKYy, HE BKIIIOYAIOTh TaKy
komrneteHIilo Komicii, ockuibku 3akoH npo Koucruryuiiinuit Cya He nepenbauae
takoro iHCTUTYTY Ak Kowmicia. IlpunHium, 3riqHo 3 sSKUM He Clia InepeadadaTd
HEBJIACTHB1 KOMIIETEHTHOCTI, € BUPILLIATIbHUM.

3. Hpyra cutyamia. Sxkmio BBaxkaru, 1o Kowmicis Mae BHiie3ragaHi
MIOBHOBXCHHS, HEOOXITHO BPETYJIIOBATH, HANpUKIad, B YKa3i IIpe3unenra mpo
npuszHaueHHs Kowmicii abo B 3akoHi npo Konctutyuitinuit Cyn, oOCTaBUHH i



CTPOKHU mo4aTKy pobotu KoMicii moa0 HagaHHS pEKOMEH ALl 1040 KaHAUIaTIB
Ha BakaHTHY nocaay cyaal KonctutymiiitHoro Cynmy. Skiio ue mnmuraHHs He
PETYJIIOEThCSL AKTOM Oprady, o npuiiMae pimeHHs (Kowicia - me nume
KOHCYJIbTaTUBHUM, JAOpaJUUil OpraH), 1€ O3Hayae, 10 pilleHHs, npuhHsaTe 20
CEPIHS 1I0/I0 OTOJIOIICHHSI KOHKYPCY, Ma€ XapaKTep IOPUIUYHOTO MPELEICHTY.

OTxe, 1€ O3Ha4ae, WO A TOro, 100, cepel IHIIOro, JOTPUMYBATHUCH
MPUHIMITY PIBHOTO CTaBJIEHHS 10 OJHAKOBUX CUTYyallld, 1mopaszy Oyae moTpiOHO
MPOBOJIUTH KOHKYPC Ha (HE)BAKAHTHY MOCAAy CyAAl NpUOIU3HO 32 9 MICAIIB 10
3aKIHYEHHS CTPOKY [IOBHOBaXE€Hb CyAjal, mnpusHaueHoro IIpesugeHTom
(3 ypaxyBaHHSIM 4Hacy MDK AaTor0 NpUUHATTS piumieHHs: Kowmiciero Bix 20 ceprnHs
2021 poxy Ta HaUOIMKYMM 3aKIHYCHHSM TE€PMIHY MOBHOBaX€Hb y TpaBHi 2022
POKY).

Bonnouac ue o3Hauae, mo Kowmicisi cama BCTaHOBWUJIA MPABUIO, SKOTO
NMOBMHHA OyAe [AOTpUMyBartucs B MailOyTHbOMY. BuHHKae mUTaHHS 4YH
BITHOCUTBCSI BCTAHOBJIEHHS IIbOr0 mpaBwia a0 kommeTeHuli Kowicii. [Hmmmwu
CJIOBaMU UM HE CTBOPIOE 11€ CUTYAIliI0 NMepe10auyBaHO1 KOMIIETEHIIIT peryioBaTH
1l MUTAaHHA, a, MOXKIIMBO, i 1HINI THUTaHHA. Lle TMM OUIbIIEe BaXKITUBO, OCKUIBKH
nixg 4dac 3aciaands Kowicii OynM nmpeacTaBiieHI apryMEHTH L[0J10 OOMEKEHOCTI
noBHOBaXkeHb KoMicii.

4. 3 KOHCTUTYLIHHOI TOYKHU 30py, MMOBIPHO, NEpII HDXK JaBaTH BUCHOBOK
II0JI0 KaHAM/IATIB BUHUKHE HEOOXITHICTh OOTPYHTYBAaTU TaKUH JOBTUH 3aBUACHHIM
nepiog. byno 6 Ouibmn ouikyBaHuM, skOM IlpesuneHt VYkpaiHu, SKuii — Mae
KOHCTUTYLIMHe mnpaBo npusHadatd 6 cyanis Koucrurymiiinoro Cyay, cBoiM
O(IIITHUM aKTOM OTOJIOCHB MPO HASIBHICTH BaKaHCIl 1 PO NMpPU3HAYEHHS HOBOTO
cynai. BaxomBuM aprymeHtoM € Te, mo [Ipe3uneHT HagUIeHUN BUKIIOYHOIO
KOMIIETEHIII€I0 1 He TOTpeOye TMOTO/KEHHS 3 THIIMMH OpTaHAMM JIepKaBH.

Sk B iHmmx kpaiHax BigoMi cHTyamli, KoOJaM BiaOip CcyAnaiB
Koncruryuiitnoro Cyny "3azganieriip" cTaB HKEpeIoM MOTYKHOI KOHCTUTYLIMHOT
Kpu3H. buibim Toro, €Bporneldcbkuil cya 3 npaB Jw0AuHU y cripaBl Xero Flor w
Polsce sp. z o.0. mporu [lonbmii (3assa Ne 4907/18) 3asBuB, 1o cya, SKUH
BUHOCUTH PIIIEHHS 33 y4acTI0 HEHAJIE)KHO OOpaHoro cymai (3aMicTh HaJeKHUM
YUHOM 00paHoro cy/l, ToOTo Micile He OYJI0 BAKAHTHUM), HE € CYIOM Y PO3YMIHHI
ctatTi 6 KoOHBEHIII Mpo 3aXHUCT IMpaB JIOJAMHU 1 OCHOBOIIOJIOXKHHX CBOOOI.
PiteHHs, BHHECEHE HENMpaBOMIpHO CHOPMOBAHUM CYJIOM, Ma€ HOPHIANYHI
HEJOJKU. €BPONEHCHKUI CyI 3 IpaB JIOJUHU BBaXKAE, IO «KOMIMAHII 3asiBHUKA
Oyno BLAMOBIIEHO Y ii MpaBi Ha TPUOYHaJ, CTBOPEHUI 3aKOHOM» 4Yepe3 y4yacTh Y
npoBamkeHH1 Koncturymiitnoro Cyny cyam M.M., obpaHHs sikoro BigOyJsocs 3
CEepHO3HUMH MOMUJIKAMHU, K1 MOPYIIYBaJUd caMy CYTHICTh OCIIOPIOBAHOTO IpaBa



(maparpad 290). Tomy Cyn npuimioB 10 BHUCHOBKY PO MOPYUIECHHS MYHKTY |
ctarti 6 KoHBeHIII Npo 3axWcT MOpaB JIOJUHU 1 OCHOBOIMOJOXHUX CBOOOX
(maparpad 291)”. Lle, y cBO1O uepry, HOpOJKY€e BIAMOBIIANBHICTD 3 OOKY JIepaBU
3a pILICHHS, BAHECEHE CY/IOM, CTBOPEHUM HEHAJIC)KHUM YHUHOM.

6. BuHUKHEHHsSI Takoi cuTyalii (yHIaMEHTaJIbHO CyNepeuuso O Hamipam,
BUKJIaJICHUM B OOTpyHTyBaHHI yka3y [Ipe3nnenta npo npusnaderHHs Komicii.

BucHoBok: f BBaxalo, o0 YHUKHYTH PU3UKY BU3HAHHS MPOLEAYPH BIAOOPY
cynai KoncturymiiHoro Cyay 3a kBotoro IIpe3naenta YkpaiHu HEKOPEKTHOK YU
HEJIETITUMHOIO, KOHKYPC CJI1JI pO3MoYaTu

1. a00 y BCTaHOBJIEHUN 3aKOHOM Yac A0 3aKIHUEHHS CTPOKY MOBHOBAXEHb
cyaai (Hanpukiafg - 3 micaii) abo

2. micnsa oginiitHoro oronomeHHs BakaHcli cynai KoncruryniitHoro Cyay 3
IHIIMX NPUYKH, OKPIM 3aKIHYEHHS CTPOKY MOBHOBAXXEHB CYJIL.

He oTpumaBIIM NEpeKOHIMBOI apryMeHTalli, L0 CIPOCTOBYE 3a3HA4eH1
CYMHIBM 10JI0 MPaBOBOI MiJICTAaBH BUIIE3raJaHOro ad3aiy OTOJOLIEHHS IOAO
KOHKPETHHUX CTPOKIB MPUIHMaHHS TOKYMEHTIB, s BUCIOBUB CBOIO OKPEMY JYMKY 110
BOTO ad3aIry.

/-/ MipocnaB BIKHKOBCHKHIA
23 cepnus 2021 poky



